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www.nationalhighways.co.uk  
  
National Highways Customer 
Contact  
Centre: 0300 123 5000  
  
  
31 May 2023  

 

Dear Mark Bradbury, 

 

Lower Thames Crossing - Variation of Planning Performance Agreement 

 

1. We refer to the Planning Performance Agreement dated 16 January 2019 (the 

Agreement) between National Highways (NH) and Thurrock Council (the 

Council), a copy of which is attached as Schedule 1 to this letter.  

 

2. The Agreement was varied by the Parties in an email dated 1 December 2020. A 

copy of the letter of variation (First Variation) is attached as Schedule 2 to this 

letter.  

 

 

3. In accordance with Clause 12.2 of the Agreement, NH and the Council have 

agreed to further amend the Agreement (as amended) as set out in this letter with 

effect from the date of this letter (Variation Date). 

 

4. Clause 12.2 of the Agreement states: 

 

“The Parties may at any time, including at the quarterly performance review 

meeting, review this Agreement and may amend or vary its terms by agreement 

between the Parties. Any such amendment or variation must be in writing signed 

by an authorised representative of both Parties”. 

 

5. On 31 October 2022 NH submitted an application for development consent to the 

Planning Inspectorate in respect of the Lower Thames Crossing Project (the 

Project). Following recent discussions with the Council regarding the 

Examination of the application, NH has agreed to reimburse the Council its costs 

for certain activities during the Pre-Examination and Examination phases, which 

will require the Council to provide additional resources over and above their role 

as a statutory consultee and participant in the Examination process as expected 

by the Planning Inspectorate.  

 

6. Accordingly, with effect from the Variation Date the Parties agree the following 

amendments to the Agreement (as amended):  

 



 

 

OFFICIAL-SENSITIVE 

OFFICIAL-SENSITIVE 

 

a) Clause 2 This clause is amended to include the following: 
 
“Detailed Local Operating Agreement” means an agreement 
between the Parties setting out the roles and responsibilities for 
operational boundaries during construction of the Project.  
 
“Examination” means the examination of the DCO Application by the 
Planning Inspectorate under the Act and scheduled to commence 
on 20 June 2023 and conclude on 20 December 2023 (subject to 
change in the rule 8 letter). 
 
“Local Highways Side Agreement” means an agreement between 
the Parties on relevant issues relating to local highways as a result 
of the Project. 
 
“Local Impact Report” means a report prepared by the Council 
setting out the likely impact of the Project on the Council’s area. 
 
“Pre-Examination” means the period commencing 31 October 2022 
and ending on 20 June 2023 (subject to change in eth rile 8 letter). 
 
“Principal Areas of Disagreement Summary” means the document 
to be agreed between National Highways and the Council recording 
principal issues of disagreement and to be updated throughout the 
Examination and submitted by the Council as per the Examination 
timetable. 
 
“Section 106 Agreement” means an agreement between the Parties 
pursuant to section 106 of the Town and Country Planning Act 
1990. 
 
“Statement of Common Ground” means the document to be 
prepared jointly by National Highways and the Council setting out 
the areas on which both parties agree and to be updated throughout 
the Examination and submitted by the National Highways as per the 
Examination timetable. 
 

b) Clause 4.5  This clause is amended to read as follows: 
 
The use of Planning Performance Agreements by National 
Highways is considered on a project-by-project basis. National 
Highways and the Council have a duty to use public funds carefully 
and act lawfully, rationally and fairly in accordance with public law 
principles. National Highways will not therefore reimburse the 
Council for any activities that are statutory requirements. National 
Highways will reimburse the Council for activities carried out under 
this Agreement in accordance with a defined funding allocation that 
will be notified to the Council at the beginning of each financial year. 
Subject to the provision of Clause 9.2, the funding available under 
this Agreement for the Pre-Examination and Examination phases is 
as follows: 
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a. For the period 1 January 2023 to 20 June 2023 the total funding 
is £706,250 (seven hundred and six thousand, two hundred and 
fifty pounds) 

b. For the period 21 June 2023 to the date the Examination 
concludes the total funding available is £1,250,000 (one million 
two hundred and fifty thousand pounds).   

 
For the avoidance of doubt, these sums may be varied with the 
written agreement of the Parties. 
 

c) Clause 
9.3A added 

This clause is inserted into the Agreement as follows: 

Where invoices are not raised and submitted to National Highways in 
accordance with clause 9.3, National Highways will convene a 
meeting to be attended by the named individuals under clause 20.2 
to address the matter. If the invoice has not been submitted after 30 
days of the date of the meeting, National Highways will refer the 
matter to dispute resolution pursuant to clause 20.3. 

d) Clause 9.3 
(e) added 

This clause is inserted into the Agreement as follows: 
 

Where National Highways has raised a query under sub-clause 9.3(d) 
the Council will respond within 14 days and subject to satisfactory 

resolution of the query, the invoice will be paid within 14 days 

e) Clause 
13.1  

This clause, as modified by the First Variation, is amended to read 
as follows: 
 
This Agreement will come into force on the date of this Agreement 
and shall remain in force until the earliest of: 
a. the date on which the DCO Examination concludes; or 
b. the date on which the DCO Application for the Project is 
withdrawn; or 
c. the date on which this Agreement is terminated in accordance 
with Clause 13.2 
 

f) Clause 
13.2 

This clause is amended to read as follows: 
 
If any Party commits any breach of its obligations under this 
Agreement and that breach is within the control of the Party in 
breach and is capable of being remedied; then the Party not in 
breach may notify the Party in breach of the breach and give the 
Party in breach not less than 5 working days from receipt of the 
notice to either remedy the breach or to agree with the Party not in 
breach a programme of actions to remedy the breach. Where the 
Party in breach does not remedy the breach with the period allowed 
in the notice served by the Party not in breach, or fails to carry out 
any programme of actions agreed in accordance with this clause, 
the Party not in breach may, at its sole discretion, terminate this 
Agreement by giving of a notice of termination to the Party in 
breach, which notice of termination will take effect on the next 
working day following the day of issue of the notice.  
 
 



 

 

OFFICIAL-SENSITIVE 

OFFICIAL-SENSITIVE 

g) Clause 
20.4 added 

This clause is inserted into the Agreement as follows: 
 
In the event that the Council is dissatisfied with any part of the 
responses provided by National Highways and escalation under 
clause 20.2 to the named individual has been carried out or is, in the 
view of the Council, inappropriate, the Council shall raise the 
concerns in writing addressed to National Highway’s Eve 
Herrington, Project Manager who shall seek to resolve the issues 
and if the issues cannot be resolved then the Council shall use 
National Highway’s internal complaints process. 
 

h) Schedule 4 
(as 
amended) 

In paragraph 1 of this Schedule the following is to be inserted after 
the words ‘which will be capped and agreed in advance’: 

 

Activity E - Examination meetings and negotiations 

 

With the exception of the activities listed in paragraphs (s) to (cc) 

below, activities that are not covered by this Agreement and in 
respect of which the Council’s costs will not be reimbursed by 
National Highways include (but are not limited to) the following: 

• Activities that form part of the statutory function of the Council 
and/or part of the Council’s role as a statutory consultee and 
participant in the DCO process as expected by the Planning 
Inspectorate unless explicitly agreed within this or another 
variation.  

• Any fees and costs associated with the procurement, 
instruction or advice received from external legal advisors, 
which for the avoidance of doubt includes King’s Counsel and 
junior Counsel throughout the Pre-Examination and 
Examination phases except in support of item y (Negotiation 
of Land) and z (Review and comment on the draft DCO and 
any legal agreements that are supplementary to the DCO 
application). 

• Attendance and participation at the Examination, including the 
preparation of expert witness submissions and responding to 
written questions raised by the Examining Authority during the 
Examination, including the review of National Highway’s 
response to any of the written questions. 

For the avoidance of doubt, National Highways has agreed to fund 
the following activities: 

 

s. Attendance at technical working groups, advisory and other Project 
Team meetings. 

t. Review and comment on meeting notes, following each agreed 
meeting. 

u. Engagement with other public bodies including neighbouring 
Councils and statutory bodies. 
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v. Negotiation and agreement of a Statement of Common Ground – 
and at the direction of the Examining Authority, a Principal Areas 
of Disagreement Summary  
 

w. Review of the DCO application documentation. 

x. Preparation of the Council’s Local Impact Report. 

y. Negotiation of land access/acquisition by agreement, as 
necessary and as requested by National Highways. 

z. Review and comment on the draft DCO and any legal agreements 
that are supplementary to the DCO application, including but not 
limited to the Detailed Local Operating Agreement, Section 106 
Agreement and Local Highways Side Agreement. Subject to 
Clause 9.4, specialist advice may be procured from external 
consultants to provide technical support as necessary. 

aa. Attendance at any stakeholder group that may have been 
established. 

bb. Engagement on any other issues raised by National Highways. 

cc. Subject to clause 9.5, procuring external consultants or specialist 
advice to inform the above activities. 

 

i) Schedule 4 Paragraph 2 of this Schedule is amended as follows: 
 
The Parties have agreed the following hourly rates: 
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7. In this letter, expressions defined in the Agreement and used in this letter have 

the same meaning as set out in the Agreement.  

 

 

8. Except as set out in paragraph 6, the Agreement shall continue in full force and 

effect.  
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9. Please sign and return the enclosed copy of this letter to acknowledge your 

agreement to the variation of the Agreement. We will then keep this with the 

original Agreement. 

 

 

Yours sincerely 

 

………………………………………………. 

Signed for and on behalf of NATIONAL HIGHWAYS LIMITED  

 

 

 

 

 

We agree to the variation of the Agreement with effect from the Variation Date on the 

terms set out above. 

 

 

……………………………………………….  

Signature  

For and on behalf of NATIONAL HIGHWAYS LIMITED 

 

………………………………………………..  

Print Name  

 

……………………………………………….. 

Position 

 

 

Signed for on behalf of THURROCK COUNCIL  

 

......................................…………………… 

Authorised Signatory  

 

………………………………………………..  

Print Name  

 

………………………………………………..  

Position 
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Schedule 1 - Planning Performance Agreement dated 16 January 2019 



 

 

 



 

 

 

  



 

 

 



 

 

 

 

 



 

 

 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 
 



 

 

 



 

 

 



 

 

 

 



 

 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 

Schedule 2 – First Variation email dated 1 December 


